United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF FOR APPELLANT AND JOINT APPENDIX 


In The 


UNITED STATES COURT OF APPEALS 

For The District of Coia t mr4s/:GiiiCu??.<j Cci-rt >' 




h p 


Omtnc: of Co/un.r.c v? 


r? 


No. 11,315 ttttD ^' C - 

PITTSBURGH COURIER PUBLISHING 
COMPANY, INC., 

Appellant , 


vs. 


IRVING LUBOREJ 

Appellee . 







Appeal from the United States District Court for 
for the District of Columbia 


BRIEF FOR APPELLANT 


Cobb, Howard and Hayes 
613 F Street, N.W. 

By: James A. Cobb 

George E. C. Hayes 


Printed by Law Reporter Printing Co.. 518 5th St., Wash.. D. C. 









No. 11,315 


STATEMENT OF QUESTIONS PRESENTED 

1. The fundamental question involved is whether or not 
the United States District Attorney’s Office is, in the han¬ 
dling of criminal matters and deciding upon prosecutions, 
a quasi judicial body and that qualified privilege exists to 
newspapers to publish reports of proceedings had in the 
District Attorney’s Office and to make fair comment on same 
as long as same are published without malice. 

2. The further question is whether or not the damages 
awarded in the instant case were supported by the evidence 
and as to whether or not same were excessive. 
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In The 


UNITED STATES COURT OF APPEALS 

For The District of Columbia Circuit 


No. 11,315 


PITTSBURGH COURIER PUBLISHING 
COMPANY, INC., 

* Appellant, 

* vs. 

IRVING LUBORE, 

Appellee. 

► i 

v Appeal from the United States District Court for 

for the District of Columbia 

BRIEF FOR APPELLANT 

► ~ ' 

JURISDICTIONAL STATEMENT 

% 

This is an appeal by the defendant, the Pittsburgh 
Courier Publishing Company, Inc., a corporation, from a 
judgment entered November 15, 1951 based upon a finding 
by the Court in the United States District Court for the 
District of Columbia. Plaintiff’s complaint was for dam¬ 
ages allegedly sustained by him as a result of an alleged 
libelous statement published by the defendant newspaper. 

The District Court had jurisdiction of the case below 
under the allegations of the complaint and answer by virtue 
of the provisions of Title II, Section 301 of the District of 

* Columbia Code, 1940 Edition. 
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The United States Court of Appeals for the District of 
Columbia has jurisdiction to review the judgment under the 
provisions of Title 28, United States Code, Section 1791. 

STATEMENT OF CASE 

Plaintiff below was a detective sergeant in the Metropoli¬ 
tan Police Department and brought the action for libel 
charging that the defendant corporation, on June 4, 1949, 
maliciously published in its newspaper a news story which 
was false, defamatory of the plaintiff, damaged his reputa¬ 
tion and caused the plaintiff mental anguish. The plaintiff 
sought compensatory damages in the amount of $20,000 and 
punitive damages in the amount of $20,000. 

Plaintiff, as a part of his pleading, incorporated the news 
item as appeared in the defendant newspaper. Defendant 
admitted the publication of the article referred to by the 
plaintiff, but denied any malice in its publication. The de¬ 
fendant relied on the matter of privilege and contented that 
the article in question was a true recital of a statement 
made by a person arrested by the plaintiff; the said state¬ 
ment was made to one of the Assistant District Attorneys 
in and for the District of Columbia, who prepared an affi¬ 
davit setting forth the facts as alleged by this individual, 
a copy of which was given to a representative of the de¬ 
fendant newspaper, and which said complaint was made a 
matter of investigation by the police department. The de¬ 
fendant contended that the said newspaper article did 
nothing other than to fairly report the happenings, occur¬ 
rences and statements made to the District Attorney. (Joint 
Appendix, pages 23, 24 and 29) At the close of the entire 
testimony, motions were made for directed verdicts by both 
the plaintiff and defendant and the court accordingly dis¬ 
missed the jury and itself decided the factual issues involved 
and the amount of damages. The finding of the court was 
in favor of the plaintiff in the amount of $1,500 as compen¬ 
satory damages, the claim for punitive damages being de- 
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nied by the court (Joint Appendix, pages 31, 23 and 33) and 
a judgment was accordingly rendered in keeping with that 
finding from which judgment and appeal was duly taken and 
perfected. 

STATEMENT OF POINTS 

1. The Court erred in finding for the plaintiff. 

2. The Court erred in finding that the defendant news¬ 
paper charged the plaintiff with a crime and that its publi¬ 
cation was libelous per se. 

3. The Court erred in finding that the article published 
by the defendant was not qualifiedly privileged. 

4. The Court erred in not finding that the article was 
privileged as fair comment on a matter of public interest. 

5. The Court erred in finding that the plaintiff was en¬ 
titled to compensatory damages in the amount of $1,500. 

SUMMARY OF ARGUMENT 

1. In accurately publishing the affidavit given to the Dis¬ 
trict Attorney by a witness complaining to the District 
Attorney’s Office in a matter under investigation by it and 
by the police department, the newspaper was within the 
rights and privileges granted to it so long as the same was 
shown to be without malice. 

2. There was an entire lack of evidence to support the 
finding of the Court below that any amount was due to the 
plaintiff in the nature of compensatory damages. 

ARGUMENT 

This was a matter in which the United States Attorney 
was making an investigation of the theft of monies and 
securities from one Richard R. Becklev alleged to have been 
committed on January 22,1950. Pursuant to the investiga- 
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tion being made, Officer Lubore, the plaintiff in this case, in 
company with a United States Deputy Marshal, went to the 
home of one Roxie Henry, 1332 9th Street, Northwest (Joint 
Appendix, pages 3 and 4), admitted girlfriend of one of the 
persons indicted and convicted for robbery; the said Roxie 
Henry was taken to the Women's Bureau, subsequently re¬ 
leased and thereafter in the Office of the District Attorney 
and in the presence of the District Attorney, two Assistant 
District Attorneys, the attorney representing the said Roxie 
Henry and a representative of the defendant newspaper, 
the said Roxie Henry made a statement which was reduced 
to writing bv one of the Assistant District Attornevs and 
which was made oath to by the said Roxie Henry, which, as 
to the pertinent parts of the affidavit, was in the following 
language: 

“I was standing less than five feet from the detective 
when he took four fifty dollar bills, two ten dollar bills, 
a five dollar bill and a $1,000 bill that I had hidden in 
a fur-trimmed boot in my closet. He then broke open a 
metal box in my bedroom and took receipted bills, ask¬ 
ing me how I got that fur coat hanging in the closet”. 
(Joint Appendix, Page No. 4) 

The happenings as related by the Assistant District Attor¬ 
ney and the accuracy of the terms of the affidavit as at¬ 
tested by the witnesses were verified and corroborated by 
the representative of the defendant paper who was there 
present and who testified that the copy wffiich he turned over 
to the Editor of the newspaper and which was subsequently 
published was an accurate and complete copy of the affidavit 
taken by the Assistant District Attorney. (Joint Appendix, 
page 29). This was a complete and full publication, first 
by the Office of the United States Attorney, of a matter 
affecting the public interest and which, as a matter of fact, 
was made a matter of investigation by the District Attor¬ 
ney's office and the Metropolitan Police Department as well. 
That matters of this kind are matters of public interest 
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would seem to be too entirely apparent to require argument. 

* It is to be remembered that throughout the entire cause, the 

position of the newspaper defendant was made clear that it 

in no sense vouched for the truthfulness of the happening 

but only for the accuracy of the statement and affidavit 
« %> 

* made bv the witness. This fact was well known to the Trial 
Judge who, at a time when the matter was contemplated as 
being tried by the jury, instructed them in this regard in 
the following language: (Joint Appendix, page 16) 

“In the interest of time, I talked to counsel in this 

*■ matter, and I am authorized by them to state to you 

that defendant does not in anywise claim that Officer 

* Lubore got this money or he took anything else. They 
are not claiming that is true, these statements which 
appeared in the paper. They have other defenses which 
they will present at the proper time, but they are not 

> contending Officer Lubore took anything, including the 
$1,225 in question.” 

The only questions, therefore, which would seem to be in¬ 
volved were as to whether or not first of all the newspaper 
account was a true and accurate statement of what was set 
forth in the affidavit of the said Roxie Henry, and secondly, 
as to whether or not this publication made by the Office of 
the District Attorney was of such character as justified the 

> newspaper in making publication of same, and came within 
the rule of qualified privilege as far as the newspaper is 
concerned. It is to be noted that whereas here there is a 
right of qualified privilege, the authorities hold that the 
matter published may not be true. In the instant case, as 
evidenced by the foregoing, the paper did not pretend to 
vouch for the truthfulness of the happening but rather 
vouched for the accuracy of the privileged statement made. 

Let us now turn to the authorities supportive of the two 
fundamental propositions here involved. First of all let us 
address ourselves as to the question as to the position held 

* by the Office of the United States Attorney as being a quasi 
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judicial office with authority to hear and determine matters 
having to do with criminal prosecution and matters, there¬ 
fore, of necessity of public interest. There can be no pre¬ 
tense that there was any malice exercised in the publishing 
of the content of the affidavit made by the said Roxie Henry 
and there being no malice, the newspaper is protected by the 
rule with respect to qualified privilege. In the case of 
Washington Times v. Bonner, 66 App. D. C. 284, we find the 
following language: 

“The law recognizes, under certain circumstances, a 
privilege, in the absence of malice, i.e., a qualified privi¬ 
lege, to make defamatory statements against another 
even if false” 

In the instant case it is not conceded that the statement 
made by Roxie Henry was a false statement, but the posi¬ 
tion of the appellant is that it is not called upon to vouch 
for the truth or falsity of the statement but rather is charge¬ 
able only with the accurate relating of the privileged state¬ 
ment made to the United States Attorney. There are two 
viewpoints on the question of the qualified privilege which 
is granted to publish reports of judicial proceedings. It is 
respectfully submitted that qualified privilege existed in the 
instant case under either of these viewpoints. One of the 
viewpoints is that there should be a limitation upon the 
privilege to report the contents of a complaint until such 
time as the complaint is actually brought to the attention of 
a judicial officer and some action or hearing is had thereon. 
Newell, Slander and Libel (4th Ed.) § 450, pp. 487, 488. If 
this rule, sometimes referred to as the majority rule, be 
applicable, attention need only be had to the fact that the 
United States Attorney for the District of Columbia and his 
assistants are quasi judicial officers having the full and com¬ 
plete right to determine, irrespective of the attitude of the 
Court, matters having to do with criminal prosecution of 
offenders. In this connection it is to be noted that the affi¬ 
davit published by the appellant was prepared by such a 
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quasi judicial officer in the presence of the United States 
Attorney, another assistant United States Attorney, coun¬ 
sel for the affiant and a representative of the appellant. In 
the case of Griffin v. United States, 295 Fed. 437, the Court 
said: 

“The United States Attorney and his assistants are 
officers of the Court holding quasi judicial positions. 
It is their recognized duties not only to prosecute the 
guilty, but also to protect the innocent • # 

That the action of such officers may be complete and deter¬ 
minative and by so much unquestionable, a matter of public 
interest is evidenced by the language found in United States 
v. Woody, D. C. Montana 1924, 2 Fed. (2d) 262: 

“However, the district attorney has absolute control 
over criminal prosecutions, and can dismiss or refuse 
to prosecute, any of them at his discretion.” * * * “The 
court cannot control him * * # ” 

The other viewpoint and the rule followed particularly in 
New York and Pennsylvania and other jurisdictions either 
rejects or ignores the contention that the publication of the 
report cannot be made until a complaint has been brought to 
the attention of the judicial officer and some action or hear¬ 
ing is had thereon. See Campbell v. New York Evening 
Post, 245 N. Y. 320,157 N.E. 153, 52 ALR 1432; and Mangel 
v. Reading Eagle Co., 241 Pa. 367, 88 A. 660. As hereinbe¬ 
fore indicated, from whichever viewpoint the instant case 
is examined, the publication by the appellant of the com¬ 
plaint made to the judicial officer and acted on by him be¬ 
came unquestionably a matter of qualified privilege justify¬ 
ing the publication by the appellant. What we have here is 
a complaint made by a citizen to a quasi judicial officer 
against a police officer, and one needs only to read aright 
the signs of the times to appreciate how important it is that 
newspapers should be granted the privilege of publishing 
not only the making of such complaints, but the action taken 
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by the judicial officer in acting thereon. The complaint 
itself made to an officer having full authority to dispose of 
same is the beginning of a judicial proceeding which of 
necessity the public is entitled to know and which it could 
only know through publications of the character made in 
the instant case. In this connection we quote the language 
found in 22 Corpus Juris, Section 303: 

“The term ‘complaint’ is a technical one, descriptive 
of proceedings before a magistrate. It is and has been 
defined to be the preliminary charge of accusation 
against an offender, made by a private person or an in¬ 
former to a justice of the peace or other proper officer, 
charging that the accused has violated the law # * *” 
(Italics ours) 

Whereas in the instant case the magistrate and justice of the 
peace are the ones having the authority to issue warrants 
and to act upon criminal complaints made in this jurisdic¬ 
tion, the United States District Attorney has almost com¬ 
plete control of the function. In the case of Heberant v. 
State, 196 N.E. 412, we find the following language: 

“The term ‘complaint’ and ‘affidavit’ are often used 
interchangeably * * # and if in this instance we should 
give the word ‘complaint’ any vitality, we must neces¬ 
sarily construe it as meaning a written complaint ini¬ 
tiated by way of affidavit, information, or indictment; 
otherwise we must discard it altogether * * *” 

Further with regard to the happening in the instant case 
and the making of the complaint and action thereon by the 
United States Attorney, we cite the following from Beiser 
v. Scripps-McRae Publishing Company (1902), 113 Kv. 383, 
68 S.W. 457: 

“Such an application is not a mere private or confi¬ 
dential communication. It is the first step in a criminal 
proceeding in a justice’s court. It is not, and should not 
be, secret. • * # ‘the general advantage to the country 
in having these proceedings made public more than 
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counterbalance the inconveniences to the private per¬ 
sons whose conduct may be the subject of such proceed¬ 
ings • • * 7 I have no doubt that police reports are ex¬ 
tremely useful for the detection of guilt by making facts 
notorious, and for bringing those facts more correctly 
to the knowledge of all parties interested in unravelling 
the truth. The public, I think, are perfectly aware that 
those proceedings are ex parte’. We are therefore of 
the opinion that an application to make an affidavit for 
the purpose of instituting a prosecution is one step in 
a judicial proceeding, though such application be de¬ 
nied. And that a fair and impartial publication of the 
charge thus made is a privileged publication.” 

See also Stone v. Hutchinson Daily News, 266 Pac. 78, 125 
Kan. 715, 58 A.L.R. 718 

“Was such an affidavit privileged and such an article 
in a newspaper qualifiedly privileged * * * We have no 
hesitancy in calling the search and seizure case before 
the justice a judicial proceeding, and the affidavit of 
Randall a proper paper to be filed therein • * # and 
therefore a privileged document, except as to Randall 
the maker thereof. 

Next, was the published article, even though based in 
part on a privileged paper used in a judicial proceed¬ 
ing, qualifiedly privileged? The following quotes an¬ 
nounced the recognized rules for the determination of 
this question.” “ # • The report must present fully and 

fairly an impartial account of the proceedings. It must 
be accurate, at least in regard to all material matters.” 
• • • “We think the published article was fully within 
the limits prescribed for the publishing of the privileged 
affidavit, and therefore was qualifiedly privileged”. 

It would seem therefore that there can be no question as 
to the right of the newspaper to have made this publication 
unless there was a showing that same was done maliciously. 
In the instant case there is no pretense of any such showing, 
but on the contrary an affirmative finding by the Court not 
only that there was no malice but that the publication was 
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not done in any such wreckless or wanton manner as to 
justify punitive damages. The principle here contended for 
has been embraced in a decision by the Supreme Court of 
the United States in the case of Gandia v. Pettingill, 222 
U. S. 452, 56 L. Ed. 267: 

“So far as the facts w*ere concerned, the publication 
of them alone was not libelous. For, apart from the 
question whether attributing to the plaintiff conduct 
that was lawful, as the plaintiff says, could be a libel 
(Homer v. Engelhardt, 117 Mass. 539), he was a public 
officer in whose course of action connected with his office 
the citizens of Porto Rico had a serious interest, and 
anything bearing on such action was a legitimate sub¬ 
ject of statement and comment. It was so, at least, in 
the absence of express malice.’’ 

It is an accepted doctrine that police officers are public 
officers and their action toward the citizenry is a matter of 
public interest. See the case of State Ex Rel. Anderson v. 
Fousek, 91 Mont. 448, 8 Pac. (2d) 791: 

“Former decisions of this court sustain the conten¬ 
tion of the defendant that members of the police force 
are officers. They ‘are guardians of the public safety 
and are directly chargeable with enforcement of the 
laws’. State ex rel. Mueller v. District Court, 87 Mont. 
108, 285 P. 928, 930. Their duties concern the public 
directly, and are imposed by public authority and not 
by contract. These are primary factors pointing to the 
conclusion that they are public officers and not mere 
servants or agents. State ex rel. Boyle v. Hall, 53 Mont. 
595, 165 P. 757; State ex rel. Barney v. Hawkins, 79 
Mont. 506, 257 P. 411, 53 A.L.R. 583” 

The language in this case is supported by inumerable au¬ 
thorities. See list of cases 84 A.L.R. at page 310. In the 
instant case the appellant by actual reference did nothing 
other than to quote the language used by the affiant in the 
making of a complaint to the Office of the United States 
Attorney and the headings and comments made were mat- 
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ters of fair comment based upon the data in the sworn com¬ 
plaint. Matters of this character are matters not only of 
local but of national interest. Day in and day out, by tele¬ 
vision, by radio, by newspaper, the public is kept advised 
of the conduct of persons in official positions with proper 
modicums of praise or criticism as same may be justified. 
Certain it is that the newspapers, in keeping with the laws 
and regulations, should be granted latitude to faithfully 
relate what occurs in all such matters of public relations 
and of judicial processes. 

As early as in the case of Ashford v. Evening Star News - 
paper Company , 41 D. C. at page 403, this doctrine was ap¬ 
proved in the following language: 

“The occasion in modern experience which calls most 
frequently for the application of the doctrine of quali¬ 
fied privilege is where a newspaper calls attention to 
the misconduct of a public officer in the administration 
of public affairs. In all such instances the newspaper 
may remain silent; but if it elects to speak, its words 
are privileged, if it is prompted by an honest desire to 
present to public scrutiny the transactions of the official 
in the discharge of his trust.” 

It is respectfully submitted that a newspaper should not be 
throttled in matters of this character. 

It is further to be noted in the opinion of the Court, that 
the following language is used: 

“I do feel, however, in the light of all the evidence, 
and the article, and surroundings, that he should be 
compensated; and I feel, from the evidence adduced be¬ 
fore me, this appearing in a paper of general circula¬ 
tion, having been published and made Imown to other 
persons, some known and some unknown, that he should 
receive some compensation; and I believe that figure to 
be $1,500, and I so find.” 

Reference to the testimony of the complainant reveals that 
the only persons who in any wise made reference to the 
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matter were members of his own family, his wife and chil¬ 
dren, and brother officers who jokingly or facetiously prod¬ 
ded him about the article. (Joint Appendix 19, 20 and 21.) 
The only reference to any alleged damages sustained by 
Officer Lubore upon 'which the court based its compensatory 
finding is found in the following language in the transcript 
of record: (Joint Appendix 19, 20 and 21) 

“Q. In your suit, Mr. Lubore, you stated that as a 
result of this article being published, you suffered great 
pain and mental anguish. Would you state what took 
place that caused you this pain and mental anguish? 
A. Ever since this article appeared in the Pittsburgh 
Courier, I have been ridiculed, humiliated, and suffered 
great mental pain. My children have even been humili¬ 
ated and ridiculed. 

Mr. Hayes: I object to that, if Your Honor Please. 

The Court: Have you any authorities as to the effect 
upon the children in this case? 

Mr. Dunn: The children in the case— 

The Court: I will exclude it, if you do not. If you 
have any authorities, I will be glad to hear them. 

Mr. Dunn: May we approach the bench? 

The Court: Yes, sir. 

The Court: I think you stated your brother officers 
called this to your attention? 

The Witness: Yes, sir. 

The Court: And you started to say your children also 
called your attention to the fact? 

The Witness: That is right, Your Honor. 

Mr. Dunn: In other words, it is admitted that numer¬ 
ous officers spoke to him about it— 

The Court: No, it isn’t. He has testified as to that. 

Mr. Dunn: Then, as to his children, I want to ask him 
did any other people speak to you about it? 

The Court: Not what they said, Officer, as to it, but 
did they talk with you about this publication? 

The Witness: Yes, sir. Numerous persons talked to 
me, even including my ex-partner who lives down be- 
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hind me; shortly after this article appeared in the 
newspaper, he began to ridicule me and asked me, ‘How 
about giving me a cut?’ 

The Court: No. 

By Mr. Dunn: 

Q. Did any members of your family see or hear of 
this article? A. See or hear of it? 

Q. Yes. A. Yes. 

Q. Who saw the article? A. My wife saw the article, 
and my children saw the article. 

Q. When did you last hear from any of these people 
about this article, Mr. Lubore ? A. Just last night, when 
X talked to one of my brother officers. 

The Court: All right. The next question. 

By Mr. Dunn: 

Q. Don’t make any statements. It was last night you 
still heard about it? A. That is right, sir.” 

It cannot be reasonably contended that Officer Lubore suf¬ 
fered any damages entitling him to the compensation 
awarded at the hands of his own family to whom, of course, 
he must have protested his innocence and who presumably 
did accept his explanation. In this connection it is important 
to know that the article did not simply give what was claimed 
by Mrs. Henry, the affiant, but also stated “Lubore admitted 
having searched the house, but denied having even seen the 
money reported confiscated”. It is equally true that the 
brother officers whom Officer Lubore said spoke to him about 
the article must have read the article in its entirety and 
would likewise have seen the denial made by Officer Lubore 
of the charge made against him, he having denied having 
taken the money which Mrs. Henry claimed to have been 
taken from her. The suggestion that the neighbor of Officer 
Lubore and his brother officers asked him for a “cut” evi¬ 
dences that the matter was being treated as a joke and is 
no basis for any alleged humiliation on the part of Sgt. 
Lubore. There could be no better indication of a negativing 
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of malice on the part of the appellant, no better showing of 
an attempt at fair comment, and that the matter was one of 
public interest than the publishing of the complete article 
carrying not only the claim made by Mrs. Henry, the affiant, 
but the denial of same by Officer Lubore. 

It is respectfully submitted that the finding and judgment 
of the lower court were wrong and same should be reversed. 

Respectfully submitted, 

Cobb, Howard and Hayes 
613 F Street, N.W. 

By: James A. Cobb, 

George E. C. Hayes 





APPENDIX 




INDEX TO APPENDIX 


PAGE 


Complaint for Libel-1 

Plaintiff’s Exhibit A _3 

Answer of Defendant-6 

Pretrial Proceedings-7 

Findings of Fact and Conclusions of Law_8 

Judgment_12 

Motion for a New Trial_12 

Answer of Plaintiff to Motion for New Trial_13 

Notice of Appeal_14 

Designation of Record_1_ 15 

Excerpts from Testimony and Proceedings_16 






In The 


United Slates Cttnurt of Appeals 

Fob the District op Columbia Circuit 


No. 11315 

January Term, 1952 


PITTSBURGH COURIER PUBLISHING CO., INC., 

Appelant, 

v. 

IRVING LUBORE, 

Appellee. 


Appeal from the United States District Court for the 

District of Columbia 


Filed February 14, 1952. 


JOINT APPENDIX 


136 Filed Sept. 29,1949. Harry M. Hull, Clerk 

COMPLAINT FOR LIBEL 

1. Plaintiff is a citizen of the United States, a resident 
of the State of Maryland, and defendant is a body corporate 

1 
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having an office and doing business in the District of Co¬ 
lumbia and the amount in controversy exceeds the sum of 
$3000.00. 

2. At the time of the publication hereinafter set forth, the 
defendant was and still is the publisher of a newspaper of 
general circulation in the City of Washington and else¬ 
where known as the Washington Edition of the Pittsburgh 
Courier. 

3. That under date of June 4,1949, defendant maliciously 
printed and published in its said newspaper, of and con¬ 
cerning the plaintiff, the article set forth herein and marked 
plaintiff’s Exhibit “A” and made a part hereof, meaning 
and thereby intending to convey to its readers and the pub¬ 
lic in general that the plaintiff had taken from the premises 
occupied by Roxie Henry, the sum of $1225.00 belonging to 
the said Roxie Henry, and had appropriated the same to 
plaintiff’s own use; and further meaning and intending to 
convey that plaintiff had broken open a metal box and taken 
certain receipted bills belonging to Roxie Henry; and 
further meaning and intending to convey the impression 
that the statements of the said Roxie Henry were part of a 
judicial proceeding. 

4. The matter so published is untrue, false and defama¬ 

tory. 

137 5. By reason of such publication, plaintiff has been 

greatly harmed and damaged in his reputation in the 
community in which he works and resides'and has suffered 
great pain and mental anguish to his damage in the sum of 
$ 20 , 000 . 

Wherefore plaintiff demands judgment against defend¬ 
ant in the sum of $20,000. Plaintiff further demands judg¬ 
ment against defendant for punitive damages in the sum 
of $20,000.00, besides costs. 
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138 Filed Sept. 29,1949. Harry M. Hull, Clerk ' 

PLAINTIFF’S EXHIBIT A 

CLAIMS COPY TOOK $1,225 

(This headline was on the front page of said newspaper 
in letters two inches high.) 

• •* 

LAWYER TO SEEK FURTHER PROBE 
(Here appears picture of Miss Roxie Henry) 

Two James Brothers convicted on Charge of $60,000 

Robbery 

So far as the Government is concerned the sensational 
Richard R. Beckley $60,000 safe robbery was satisfactorily 
concluded with the conviction of Stance and Oliver James 
following a two weeks trial in Judge Henry A. Schwein- 
haut’s court last week. 

However, several questions and unusual circumstances 
were left unexplained when the trial ended. Principal among 
these was what happened to $1,225 alleged to have been con¬ 
fiscated by a Police Detective Sergeant who searched the 
home of an alleged girl friend of one of the convicted men. 

Stance James, 29, 1332 Ninth Street, N.W., and his 
brother, Oliver, 24,1600 A Street, N.E., were arrested Sun¬ 
day, Feb. 20, and charged with housebreaking and larcency. 

IDENTIFIED PAIR \ V 

Retired Police Detective Sergeant Richard Beckley, 1800 
New Jersey Avenue, N.W., identified Stance and Louis 
Singleton, 40, 910 Westminster Street, N.W., as two of the 
three men who put a gun on him and removed his safe from 
his home around midnight on Jan. 22. 

Mr. Singleton was found not guilty. 
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According to Miss Roxie A. Henry admitted girl friend 
of Stance 

(Continued on Page 12, Col. 3) 

Claims Cop Took $1,225 
(Continued from Page 1) 

James, she saw Detective Sergeant Irving Lubore take 
$1,225 from her clothes closet at the Ninth Street address. 
Lubore was one of four men who searched the premises for 
loot in the alleged safe robbery. 

The money taken by the policeman was savings and rental 
receipts from her roomers, Miss Henry said. 

DENIED SEEING MONEY 

On inquiry by her attorney, Curtis P. Mitchell, it 
139 was learned that the marshals office had not made 
the search as is routine in such cases. Lubore ad¬ 
mitted having searched the house, but denied having even 
seen the money reported confiscated. 

Meanwhile, in reply to Attorney Mitchell’s inquiries, both 
the District Attorney’s Office and the Superintendent of 
Police have informed him that their investigations fail to 
show that Detective Lubore can be held accountable for the 
money. 

“I was standing less than five feet from the detective 
when he took four fifty dollar bills, two ten dollar bills, a 
five dollar bill and a $1,000 bill that I had hidden in a fur- 
trimmed boot in my closet,” Miss Henry said. 

METAL BOX BROKEN 

‘‘He then broke open a metal box in my bedroom and took 
receipted bills, asking me how I got that fur coat hanging 
in the closet,” Miss Henry recalled. 

The woman said Sergeant Lubore put the money in his 
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inside pocket, placed her under arrest and took her to the 
Womens Bureau. She became concerned when she did not 
get the money on her release, after it was decided she had 
no connection with the crime, she declared. 

Miss Henry’s attorney said he would not let the matter 
rest, but will demand that the authorities investigate the 
charge more thoroughly. 

TO SEEK NEW TRIAL 

Henry Lincoln Johnson and Mr. Mitchell, attorney for the 
James Brothers, have declared they will seek a new trial on 
the basis of alleged irregularities and discrepancies in the 
prosecution of the case. 

Both attorneys complained to the court that Arthur J. 
McLaughlin, assistant district attorney, continuously vio¬ 
lated legal ethics in his conduct of the case. They were 
joined in this by Atty. James J. Laughlin, attorney for Mr. 
Singleton. 

Among other questions not satisfactorily answered, ac¬ 
cording to report, are was the robbery committed on given 
date, or at some other time? How did the complain- 
140 ant accumulate such hoard; how was it possible for 
two men, both aggregating less than 300 pounds, to 
move the more than 400-pound safe from the second floor 
into a car in the alley? 

SAFE IN MARYLAND 

Why was the safe not brought back from Prince Georges 
County, Md., where it was purportedly found? What is the 
truth in the implications of racketeering, dope peddling and 
other criminal activities that were constantly mentioned 
during the trial? 

The James brothers had been out on bond, but were re¬ 
manded to the District Jail awaiting sentencing. 
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141 Filed Oct. 19, 1949. Harry M. Hull, Clerk 

ANSWER OF DEFENDANT 

1. Now comes the defendant, Pittsburgh Courier Publish¬ 
ing Company, Inc., a corporation, by Cobb, Howard and 
Hayes, its attorneys, and for plea to the complaint filed 
herein sets forth that the said complaint fails to state a 
claim against defendant upon which relief can be granted. 

2. For further answer, the defendant Pittsburgh Courier 
Publishing Company, Inc., admits so much of the complaint 
as sets forth that it is a corporation engaged in the publish¬ 
ing of a newspaper of general circulation in the City of 
Washington and elsewhere known as the Washington Edi¬ 
tion of the Pittsburgh Courier, and denies each and every 
other material allegation of the said complaint. 

3. For further answer, this defendant, Pittsburgh Cour¬ 
ier Publishing Company, Inc., admits the publishing of the 
article referred to and quoted in the said complaint, or 
made a part thereof by attachment thereto, but states that 
t!he said article does not amount to and is not a libel. 

1 4. The defendant, Pittsburgh Courier Publishing Com¬ 
pany, Inc., further states that the aforementioned article is 
an accurate statement of a matter of public interest and 
that the same was privileged and published without malice, 
and that plaintiff suffered no injury as a result thereof. 

5. For further plea to the said complaint, this de- 

142 fendant sets forth that the statement which it pub¬ 
lished, and which is outlined by the plaintiff came 

from a source which it believed to be true and authentic, 
and in publishing the statement complained of this defend¬ 
ant relied upon the authenticity and the source from which 
it came, believing the same to be genuine, and said state¬ 
ment was published without malice, and further avers in 
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this connection, that relying upon the same sources, the 
plaintiff as a public officer, was called upon by his superiors 
to respond to a public investigation. 

6. And for further plea to the complaint filed herein, this 
defendant sets forth that, considering the source from which 
the information came, upon its advice and belief the allega¬ 
tions made the basis of the said complaint this defendant 
believed to be true; and that the subject matter involved is 
a matter having to do with public interest, and that the de¬ 
fendant exercised a right which it has to publish matters of 
the character complained of in the said article. 

Wherefore, the premises considered, this defendant prays 
that this cause of action be dismissed. 


143 Filed May 15,1951. Harry M. Hull, Clerk 

PRETRIAL PROCEEDINGS 

Statement of Nature of Case: 

Plaintiff, a police sergeant, brings this action for libel 
charging that the deft, on June 4, 1949, maliciously pub¬ 
lished in its newsepaper a new story which was defamatory 
of plaintiff, damaged his reputation and caused plaintiff 
mental anguish. Plaintiff seeks compensatory and punitive 
damages. 

The deft, admits the publication of the article referred to 
by the plaintiff but denies malice in his publication. The 
deft, pleads privilege and contends that the questioned arti¬ 
cle was a statement of a person arrested by the plaintiff. | 
Deft, contends that this person made the statement pub¬ 
lished by deft, to the Dist. Attorney’s office, prepared an 
affidavit containing the statements published by deft, rela¬ 
tive to plaintiff’s conduct and further, that this person tes¬ 
tified in open court to the same facts. 
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Stipulations: 

The Washington edition of the Pittsburgh Gourier, dated 
June 4, 1949, and bearing the pretrial judge’s initials, may 
be admitted in evidence without formal proof. 

i 

(s) Milton Dunn, Attorney for Plaintiff. Date May 
15,1951. (s) Cobb, Howard and Hayes, Attorneys 
for Defendant, by George E. C. Hayes, (s) Ed¬ 
ward A. Tamm, Pretrial Judge. 




144 Filed Nov. 16,1951. Harry M. Hull, Clerk 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause came on to be heard on October 31 and No¬ 
vember 1, 1951; and upon consideration of the pleadings 
filed herein, the testimony adduced in open court, and argu¬ 
ment of counsel, the Court makes the following findings of 
fact and conclusions of law: 

Findings of Fact 

1. The plaintiff, Irving Lubore, was and now is a detec¬ 
tive sergeant in the Metropolitan Police Department of the 
District of Columbia, and was and still is a man of good 
repute. 

2. The defendant, Pittsburgh Courier Publishing Co., 
Inc., a corporation, publishes a newspaper of general cir¬ 
culation in the District of Columbia and elsewhere. 

3. That on June 4, 1949, the said defendant published in 
the Washington Edition of its said newspaper, which was 
generally distributed in the District of Columbia and else¬ 
where, the following article: 
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CLAIMS COP TOOK $1,225 

LAWYER TO SEEK FURTHER PROBE 

(Picture of Miss Roxie Henry) 

Two James Brothers Convicted on Charge 
of $60,000 Robbery 


So far as the Government is concerned the sensational 
Richard R. Beckley $60,000 safe robbery was satis- 
145 factorily concluded with the conviction of Stance and 
Oliver James following a two weeks trial in Judge 
Henry A. Schweinhaut’s court last week. 

However, several questions and unusual circumstances 
were left unexplained when the trial ended. Principal 
among these was what happened to $1,225 alleged to have 
been confiscated by a Police Detective Sergeant who 
searched the home of an alleged girl friend of one of the 
convicted men. 

Stance James, 29, 1332 Ninth Street, N. W., and his 
brother, Oliver, 24,1600 A Street, N. E., were arrested Sun¬ 
day, Feb. 20, and charged with housebreaking and larceny. 

IDENTIFIED PAIR 

Retired Police Detective Sergeant Richard Beckley, 1800 
New Jersey Avenue, N. W., identified Stance and Louis 
Singleton, 40, 910 Westminster Street, N. W., as two of the 
three men who put a gun on him and removed his safe from 
his home around midnight on Jan. 22. 

Mr. Singleton was found not guilty. 

According to Miss Roxie A. Henry admitted girl friend 
of Stance James, she saw Detective Sergeant Irving Luhore 
take $1,225 from her clothes closet at the Ninth Street ad¬ 
dress. Lubore was one of four men who searched the 
premises for loot in the alleged safe robbery. 

The money taken by the policeman was savings and rental 
receipts from her roomers, Miss Henry said. 




DENIED SEEING MONEY 

On inquiry by her attorney, Curtis P. Mitchell, it was 
learned that the marshal/ ’s office had not made the search 
as is routine in such cases. Lubore admitted having searched 
the house, but denied having even seen the money reported 
confiscated. 

Meanwhile, in reply to Attorney Mitchell’s inquiries, 
both the District Attorney’s office and the Superintendent 
of Police have informed him that their investigations fail 
to show that Detective Lubore can be held accountable for 
the money. , 

“I was standing less than five feet from the detective 
when he took four fifty dollar bills, two ten dollar bills, a 
five dollar bill and a $1,000 bill that I had hidden in a fur- 
trimmed boot in my closet,” Miss Henry said. 

METAL BOX BROKEN 

“He then broke open a metal box in my bedroom 
146 and took receipted bills, asking me how I got that fur 
coat hanging in the closet,” Miss Henry recalled. 

The woman said Sergeant Lubore put the money in his 
inside pocket, placed her under arrest, and took her to the 
Women’s Bureau. She became concerned when she did not 
get the money on her release, after it was decided she had 
no connection with the crime, she declared. 

' Miss Henry’s attorney said he would not let the matter 
rest, but will demand that the authorities investigate the 
charge more thoroughly. 


4. The charge made by Roxie Henry reported in said 
article was an oral statement made to the United States 
Attorney for the District of Columbia and was reduced to 
affidavit form by an Assistant United States Attorney, a 
copy of which affidavit was given to a representative of the 
defendant newspaper by Curtis P. Mitchell, attorney for 
the said Roxie Henry. 
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5. The defendant did not prove or plead that the plaintiff 
took $1225.00, or any part thereof, from Roxie Henry. 

6. As the result of the publishing of said article the plain¬ 
tiff sustained damages to his reputation and was otherwise 
humiliated and suffered mental pain and anguish. 

7. The said article was not published with express malice 
or in reckless or careless indifference to the rights and feel¬ 
ings of the plaintiff. 

Conclusions of Law 

1. By repeating the defamatory charge made against the 
plaintiff by Roxie Henry, the defendant newspaper pub¬ 
lished a defamatory charge concerning the plaintiff. 1 

2. The defendant having failed to plead or prove the 
truth of said charge, it is, as a matter of law, deemed to be 

false. 2 

147 3. The article charged the plaintiff with a crime, 

grand larceny, and was therefore libelous per se. 

4. The said article was not privileged as a report of a 
judicial proceeding. 8 

5. The said article was not privileged as fair comment 
on a matter of public interest, since it contained a misstate¬ 
ment of fact. 4 

6. The plaintiff is entitled to compensatory damages for 

humiliation, mental pain, and anguish, and injury to repu- , 
tation in the sum of $1,500.00, plus costs. • 

7. The plaintiff is not entitled to punitive damages. 6 

(s) R. B. Keech, Judge. 

November 15, 1951. 

1 Times Pub. Co. v. Carlisle , 94 Fed. 762, 767. 

2 Washington Post Co. v. Wells , 27 App. D.C. 495, 498. 

8 See Washington Times Co. v. Bonner, 66 App. D.C. 280, 
284, note 2. 

4 Russell v. Washington Post Co., 31 App. D.C. 277, 282; 
Washington Times Co. v. Bonner, supra, at page 286. 

5 Russell v. Washington Post Co., supra, at page 281. 
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148 Filed Nov. 16,1951. Harry M. Hull, Clerk 

JUDGMENT 

This cause having come on for hearing and the Court 
having made its findings of fact and conclusions of law, it is 
by the Court this 15th day of November, 1951 

Ordered that plaintiff be and he hereby is awarded a 
judgment in the sum of $1500.00, plus statutory costs. 

(s) R. B. Keech, Judge. 

• ••••••••• 

149 Filed Nov. 6, 1951. Harry M. Hull, Clerk 

MOTION FOR A NEW TRIAL 

Comes now the defendant, Pittsburgh Courier Publish¬ 
ing Company, Inc., a corporation, by its counsel James A. 
Cobb and George E. C. Hayes, and moves the Court to 
grant a new trial in the above-entitled cause and for rea¬ 
sons therefor shows: 

1. That the finding of the Court is contrary to the evi¬ 
dence. 

2. That the finding of the Court was contrary to the 
weight of the evidence. 

3. That the finding of the Court amounted to a misappli¬ 
cation of the law in such cases made and provided. 

4. That the Court erred in finding as a fact that the pub¬ 
lication in the above-entitled cause was libelous per se. 

5. That the Court erred in failing to find that the publica¬ 
tion by the defendant corporation was privileged. 

6. That the Court erred in failing to find that the publica¬ 
tion made by the defendant corporation was qualifiedlv 
privileged. 

7. That the Court erred in failing to find that the pub- 
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lication made by the defendant corporation was a matter 
of fair comment about a matter of public interest. 

8. That the Court erred in failing to find that the United 
States District Attorney is a public officer in contempla¬ 
tion of the law having to do with publication of transactions 
had in the conduct of that office. 

150 9. That the Court erred in holding that the United 

States District Attorney in making an investigation 
of an officer connected with the Metropolitan Police Depart¬ 
ment was not justified in giving information regarding 
same to the public press. 

10. That the Court erred in failing to find that the matter 
published by the defendant corporation was a publication 
of a quasi judicial proceeding and not libelous in character. 

11. That the Court erred in finding the plaintiff entitled 
to $1,500 upon the evidence adduced in this cause as to 
alleged injuries suffered by the defendant. 

12. And for other good and sufficient reasons to be urged 
upon the Court at the time of the hearing of this motion. 


151 Filed Nov. 8, 1951. Harry M. Hull, Clerk 

ANSWER OF PLAINTIFF TO MOTION 
FOR NEW TRIAL 

Points and Authorities 

1, 2 and 3. There is no merit to these contentions. 

4. The Court properly held the publication to be libelous 
per se. The offense charged was an indictable one. 

5 and 6. The said article was false and therefore not 
privileged. 

Washington Times vs. Bonner, 66 App. D.C. 280 
Russell vs. Washington Post, 31 App. D.C. 277 
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1 7. While a newspaper has the right to make fair comment 
upon matters of public interest it may not make false state¬ 
ments of a defamatory character. See two cases cited above. 

8. The Court could not have found the contents of para¬ 
graph 8. 

9. The Court made no such holding and even if true con¬ 
stitutes no defense to defendant. 

10. The Court did not err. See Washington Times vs. 
Bonner cited above. 

11. The Court did not err in its finding of $1500.00. 

The motion for a new trial should be overruled. 


152 Filed Nov. 19, 1951. Harry M. Hull, Clerk 

NOTICE OF APPEAL 

Notice is hereby given this 19th day of November, 1951, 
that Pittsburgh Courier Pub. Co., Inc., a corp., thru its 
attorneys Cobb, Howard and Hayes, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 16th day 
of November, 1951, in favor of Irving Lubore, Plaintiff, 
against said Pittsburgh Courier Pub. Co., L ic., a corp., De¬ 
fendant. 

(s) James A. Cobb, George E. C. Htyes, Attorneys 
for Defendant. 

• ••••••••• 


I 





153 Filed Nov. 28,1951. Harry M. Hult, Clerk 

United States District Court for the 
District of Columbia 

Irving Lubore, Plaintiff 
vs. 

Pittsburgh Courier Publishing Co., Inc., a Corporation, 

Defendant 

Civil Action No. 4160-49 

DESIGNATION OP RECORD 

The Clerk of the United States District Court for the 
District of Columbia will please prepare a Record on Appeal 
to the United States Court of Appeals for the District of 
Columbia in the above entitled cause, and the following 
papers and procedures are hereby indicated for inclusion 
for such Record on Appeal: 

1. September 29, 1949—Complaint—Jury demand and 
Exhibit “A.” 

2. October 19,1949—Answer. 

3. May 15, 1951—Pre-trial Proceeding*, Tamm, J. 

4. November 1, 1951—Finding of fact and conclusion of 
law and judgement to be presented, Keech, J. 

5. November 6, 1951—Motion of defendant for new trial. 

6. November 8, 1951—Answer of Plaintiff to Motion for 
new trial. 

November 16, 1951—Letter of November 13, 1951—to 
Judge Keech from Cobb, Howard and Hayes. 

7. November 16,1951—Motion for new trial denied. 

8. November 16,1951—Finding of fact and conclusion of 
Law (11-15-51). 
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9. Judgement for Plaintiff in the sum of 1,500.00 plus 
costs, (11-15-51) November 16,1951. 

10. November 19, 1951—Notice of appeal of defendant 
from Order dated 11-16-51. 

11. Transcript of trial proceedings. 

154 12. This designation of record. 


EXCERPTS FROM TESTIMONY AND PROCEEDINGS 


17 The Court: In the interest of time, I talked to 
counsel in this matter, and I am authorized by them 
to state to you that defendant does not in anywise claim 
that Officer Lubore got this money or he took anything else. 
They are not claiming that is true, these statements which 
appeared in the paper. They have other defenses which 
they will present at the proper time, but they are not con¬ 
tending Officer Lubore took anything, including the $1,225 
in question. 


19 The Court: Can we stipulate at this time, gentle¬ 
men, this article was in fact published? 

Mr. Hayes: Yes, sir. 

Mr. Dunn: That was admitted at pretrial. 

The Court: Let me ask you this, Mr. Hayes: 

The article as read is an accurate article of what ap¬ 
peared in the newspaper June 4,1949? 

Mr. Hayes: That is correct, sir. 

The Court: In other words, ladies and gentlemen, you 
will treat as in evidence the newspaper article published 
as of June 4,1949. 
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In other words, we are not going to repeat the reading in 
the opening statement, bnt yon treat that as in evidence, as 
a stipulation of counsel. 


21 IRVING LUBORE, 

the plaintiff herein, called as a witness in his own behalf, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

DIRECT EXAMINATION 
By Mr. Dunn: 

Q. State your full name, please? A. Irving Lubore. 

Q. Where do you live? A. I live at 5313 Q Street, Coral 
Hills, Maryland. 

Q. What is your employment or occupation? A. I am a 
police officer, Detective Sergeant, assigned to the Detective 
Bureau, and have been a member of the Metropolitan Police 
Department for the past 20 years, having been a Detective 
Sergeant for the past 10 years. 

Q. Now, directing your attention to the 20th day of Febru¬ 
ary, 1949, what case were you investigating at that 

22 time? A. I was investigating a housebreaking, safe 
robbery, larceny of a safe containing more than $60,- 

000 in money and about $10,000 in jewelry from the home 
of a Richard H. Beckley, 1800 New Jersey Avenue, North¬ 
west. 

Q. And did you make a search of 1600 A Street, South¬ 
east? A. I ordered a search at that address. 

Q. Did you find any articles there that you turned over 
to any— 

Mr. Hayes: If Your Honor please— 

The Court: Just a minute, Mr. Dunn. There is no charge 
by this defendant this officer took anything, money or other¬ 
wise. 

Mr. Dunn: I am not in these premises. 
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The Court: Sir? 

Mr. Dunn: I am not in the premises in which the com¬ 
plaint is made. I am in another premises. 

Mr. Hayes: That just makes it worse. 

Mr. Dunn: Very well, sir. 

The Court: This is serious, ladies and gentlemen, and I 
don’t want to be facetious. Don’t misunderstand me, Mr. 
Dunn. All that I am saying is that so far as the defendant 
in this case, the newspaper, is concerned, they are not con¬ 
tending that Sergeant Lubore took anything, $1,225, or any¬ 
thing else; so that is not in issue here. 


23 Q. After you had made the search of the rooms of 
Roxie Henry, did you hear anything further about 

that case? A. I did, sir. 

Q. Would you state what you heard? A. There was an 
affidavit filed as a complaint with the United States At¬ 
torney’s office and referred to the Major and Superintend¬ 
ent for his investigation and report, against me by Roxie 
Henry. 

Q. By the way, were you called upon to reply to that 
complaint? A. I was, sir. 

24 Q. And did you reply to it? A. I did, sir. 

Q. Was anything further heard from the Police 
Department or the District Attorney’s office after that? 
A. I was exonerated of any wrongdoing. 


Q. When did you first hear of the publication complained 
of here ? 

The Court: Let me interrupt a minute. Wait a minute. 
We might save some more time, gentlemen. Isn’t it con¬ 
ceded that Officer Irving Lubore is the officer referred to in 
this newspaper article? 

Mr. Hayes: Yes. 
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The Court: And it was in connection with the James case? 
Mr. Hayes: Yes, sir. 

The Court: You stipulate that. 

25 You will understand what I say, ladies and gentle¬ 
men, by virtue of the stipulation. 

Mr. Dunn: I would like to offer the newspaper. 

Mr. Hayes: We have no objection. 

Mr. Dunn: Plaintiff’s Exhibit No. 1, I think. It has al¬ 
ready been marked “l.” 

The Court: There being no objection, it will be received. 
We might help the jury by saying the article is that which 
was read to you in the opening statement. 

(Newspaper referred to, heretofore marked Plaintiff’s 
Exhibit No. 1 for identification, was received in evidence.) 
Mr. Dunn: Yes. 

Mr. Hayes: Yes, Your Honor. 


Q. When did you first hear of this newspaper article, 
Mr. Lubore ? A. I heard about it shortly after that was pub¬ 
lished on the 4th of—I think it was the 4th of June in 1949. 
My attention was called to headlines in the Washington edi¬ 
tion of the Pittsburgh Courier. 

Q. By whom? A. By other members of the Police De¬ 
partment. 


26 Q. In your suit, Mr. Lubore, you stated that as a 
result of this article being published, you suffered 
great pain and mental anguish. Would you state what took 
place that caused you this pain and mental anguish? A. 
Every since this article appeared in the Pittsburgh Courier, 
I have been ridiculed, humiliated, and suffered great mental 
pain. My children have even been humiliated and ridiculed. 

Mr. Hayes: I object to that, if Your Honor please. 
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The Court: Have you any authorities as to the effect upon 
the children in this case? 

Mr. Dunn: The children in the case— 

The Court: I will exclude it, if you do not. If you have 
any authorities, I will be glad to hear them. 

Mr. Dunn: May we approach the bench? 

The Court: Yes, sir. 


28 The Court: I think you stated your brother officers 
called this to your attention? 

The Witness: Yes, sir. 

The Court: And you started to say your children also 
called your attention to the fact? 

The Witness: That is right, Your Honor. 

Mr. Dunn: In other words, it is admitted that numerous 
officers spoke to him about it— 

The Court: No; it isn’t. He has testified as to that. 

Mr. Dunn: Then, as to his children, I want to ask him did 
any other people speak to you about it? 

The Court: Not what they said, Officer, as to it, but did 
they talk with you about this publication? 

The Witness: Yes, sir. Numerous persons talked to me, 
even including my ex-partner who lives down behind me; 
shortly after this article appeared in the newspaper, he 
began to ridicule me and asked me, “How about giving me 
a cut?” 

The Court: No. 

29 By Mr. Dunn: 

Q. Did any members of your family see or hear of 
this article? A. See or hear of it? 

Q. Yes. A. Yes. 

Q. Who saw the article? A. My wife saw the article, and 
my children saw the article. 

• •••••••* 


♦ 
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Q. When did you last hear from any of these people about 
this article, Mr. Lubore? A. Just last night, when I talked 
to one of my brother officers. 

The Court: All right. The next question. 

By Mr. Dunn: 

Q. Don’t make any statements. It was last night you 
still heard about it? A. That is right, sir. 

Q. One last question, which I think may be objected to: 
Did you not take $1,225, or any other sum? 

Mr. Hayes: I object, of course. 


49 ROBERT L. TAYLOR, 

was called as a witness by and on behalf of the defendant, 
and being first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 
By Mr. Hayes: 

Q. Will you give your full name? A. Robert L. Taylor. 
Q. What is your employment, sir? A. I am employed by 
the Pittsburgh Courier Publishing Publishing Company. 

Q. And in what capacity, sir? A. As City Editor of the 
Washington Edition. 

Q. And for how long have you been so employed? A. 
Seven years. 

Q. So that, as of June 4, 1949, you were in the capacity 
of City Editor? A. I was. 

Q. For the Pittsburgh Courier. I show you, sir, a copy 
of the Washington Edition of the Pittsburgh Courier dated 
June 4, 1949, calling particular attention to the article 
headed, “Claims Cops Took $1,225,” and then the 

50 accompanying article with the picture of someone 
designated as Miss Roxie Henry, and ask you if you 

had any connection with that particular article? A. Yes, 
sir; I did. 
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Q. What was that connection, sir? A. When my reporter 
brought it in to me, I checked it to find out if it was of offi¬ 
cial record. 

Q. When you say your reporter, will you indicate to me, 
sir, who that gentleman is ? A. Robert Robinson. 

Q. Is he the young man who is in the hall? A. Yes. 

Q. You say he brought it to you. What did you do ? A. I 
called the District Attorney’s office to ascertain whether or 
not it had been officially put on file there. I then called the 
Superintendent of Police’s office, Major Barrett’s office, and 
asked if any investigation or what disposition was being 
made of it; and then I gave the okay to carry it in my paper 
as an authentic story. 


By Mr. Hayes: 

51 Q. Did you know Officer Lubore ? A. I did not. 

Q. Did you know the lady, Mrs. Roxie Henry? A. 
I did not. 

Q. Prior to the time of the publication of this article, you 
knew neither of the parties that were involved ? A. That is 
right. 

Q. Were you actuated in the publication of it by any 
malice ? A. I had no personal interest whatever. 


53 JOHN CONLIFF, 

was called as a witness on behalf of the defendant, and tes¬ 
tified as follows: 

The Court: Your name is John Conliff, Assistant United 
States Attorney? 

The Witness: Yes, Your Honor. 

The Court: And have been for many years? 

The Witness: Yes, Your Honor. 
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The Court: And you bring now the paper which purports 
to be an affidavit of one Roxie Henry? 

The Witness: Yes; I have the paper in my possession, if 
the Court pleases. 


54 The Court: You are entitled to present it, and it 
will be presented. Do I understand you gentlemen, 
both of you, desire this to be received in evidence ? 

Mr. Hayes: We do. 

Mr. Dunn: We have no objection. 

The Court: Will you present it to the Clerk, Mr. Conliff? 

Mark it Defendant’s Exhibit 1, or Plaintiff’s 1—Plain¬ 
tiff’s 2. 

Mr. Dunn: I think it is the defendant’s exhibit. 

The Court: You mark it Court’s Exhibit No. 1, if you 
want, if there is no objection from either side. 

It will be received in evidence. 


55 Mr. Hayes: Mr. Conliff, this paper purports to be 
acknowledged by you. 

The Witness: It was acknowledged by me. I don’t recall 
the date, Mr. Hayes, but seeing it, I can refresh my recollec¬ 
tion, but I have a definite recollection of taking the oath of 
the party who made the affidavit on the date which is set 
forth in the affidavit. 

The Court: You mean, Roxie Henry? 

The Witness: Yes, Your Honor. 

The Court: Let me interrupt you. 

Ladies and gentlemen, for your information, the United 
States Attorney has the right to administer an oath. As 
Assistant District Attorney, he was acting in that capacity. 

Mr. Hayes: Will you tell me if you remember who was 
present at the time when that was done? 

The Witness: To the best of my recollection, Mr. Hayes, 
I received a call to go to the District Attorney’s office, and 




24 


I believe Mr. Fihelly was present, the First Assistant 

56 United States Attorney, John H. Fihellv. 

The Court: John W. 

i The Witness: John W. Fihelly. And I am not certain, 
but I believe the District Attorney, George Morris Fay, 
was present. Also, the person who gave the affidavit. I 
don’t recall her name right now, but that is the affidavit. 
Roxie is the first name, I think. Possibly some other people 
were present. I am not sure. But I was directed to reduce 
the oral statement to writing, and I called a stenographer 
in, and possibly I condensed it a bit; and after it was dic¬ 
tated and written up, I asked the witness to read the state¬ 
ment over, to see whether or not it was a true statement; and 
she signed the statement, and I took her oath to it, and that 
is all I had to do with it. 

I turned it over, either to Mr. Fay or Mr. Fihelly, and I 
had no further participation in the case. 

I believe I possibly happened to be present, they needed 
an assistant, and I happened to be the one called. 

• ••••••••• 

57 By Mr. Dunn: 

Q. You stated, Mr. Taylor, I believe, that you have 
the copy of the affidavit Roxie Henry filed? A. Yes, sir; I 
have a copy. 

! Q. I would like you to look at this and see if that is the 
same affidavit that you have a copy of ? A. As far as I can 
remember. 

Q. And you state that the article that you wrote in this 
case was taken from the affidavit that was filed; is that 
right? A. I said it was based on the affidavit. 

Q. I would like you to see this statement here: 

“I was standing less than five feet from the detective 
when he took four fifty dollar bills, two ten dollar bills, a 
five dollar bill and a $1,000 bill that I had hidden in a fur- 
trimmed boot in my closet.” 
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Where in the affidavit do you find that statement? 

The Court: The whole thing, or any particular part of it? 
Mr. Dunn: Yes, sir. 

58 By Mr. Dunn: 

Q. Where does it say, anywhere in there: “I was 
standing less than five feet from the detective when he took 
these bills ? ” A. I think that was based on a statement Miss 
Henry made to her lawyer, and it was based on what Miss 
Henry made to Mr. Conliff, but he eliminated it in reducing 
her testimony to writing. 

Q. So that the article you have here published is not taken 
from the affidavit, as the affidavit stated? 

The Court: That is not what he said. He said he took the 
substance of what is in the affidavit. 

Mr. Dunn: He further stated he also spoke to Roxie 
Henry. Isn’t that correct? 

The Witness: No; I did not. 

By Mr. Dunn: 

Q. You did not. Would you please repeat again how you 
got this information? A. I said there was considerable talk 
about this whole situation by this young lady, and my re¬ 
porter, and her lawyer, in the District Attorney’s office. 
Some of the conversation perhaps was not included in the 
affidavit as it was finally resolved, but we tried to keep the 
sense, the substance of the affidavit and also, perhaps, there 
was included some of these things Miss Henry said in 

59 the presence of the District Attorney, details. 

Q. You were not in front of the District Attorney, 
were you? A. No; my reporter was. 

Q. And that is the young man, you say, who is in the 
hall? A. Yes. 

Q. And you took this article from the affidavit, I believe 
you said? 

• ••••••••• 
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Q. Where did yon get the affidavit? Yon say yon had 
received a copy. A. I did not say I had the affidavit. I said 
I had a copy of the affidavit. My reporter was in the Dis¬ 
trict Attorney’s office at the time this affidavit was filed. 

Q. Yon mean he made a copy of it at the time? A. The 
lawyer let him make a copy. 

Q. At the time yon approved this article, didn’t you know 
there was a difference between it and the affidavit? 

Mr. Hayes: I object, if Your Honor please. 

The Court: He has never said “the same.” He 
60 has said, the substance of it, Mr. Dunn. Mr. Conliff, 
I understood, said he briefed, possibly, what was 
given him by the Witness Roxie Henry. 

Mr. Dunn: I did not hear Your Honor. 

The Court: Mr. Conliff said he may have briefed some of 
the contents of the statement of the Witness Roxie Henry. 


Mr. Hayes: I wondered whether Your Honor wanted it to 
be read to the jury. 

The Court: You may read it, if it is in evidence; yes. 

Mr. Hayes (reading): 

“District of Columbia, ss: 

“I, Roxie A. Henry, being first duly sworn according to 
law on oath depose and say: 

“I reside at 1332 9th Street, N.W., Washington, D. C., 
and was in these premises about 9:00 A.M. on Sunday Feb¬ 
ruary 20,1949 when Deputy United States Marshal Francis 
F. McCathran and Detective Sergeant Samuel Rus- 
61 sell of the Metropolitan Police Department came to 
the premises with a search warrant and I permitted 
them to enter and search the premises. Nothing was found 
as a result of this search. 

“About one half hour later Chief Deputy United States 
Marshal Charles H. Ward, accompanied by Detective Ser¬ 
geant Irving Lubore and Detective Sergeant Meissner came 
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to the house while the first two persons were still there. 
Detective Sergeant Lubore made an independent search of 
the premises at this time. Sergeant Lubore found a small 
book in a pocket of a fur coat belonging to me which was 
hanging in the closet of the room searched. From this book 
he took four fifty dollar bills, two ten dollar bills and a five 
dollar bill. Sergeant Lubore then searched a fur-trimmed 
boot which was in the bottom of the closet and took there¬ 
from a one-thousand dollar bill. Sergeant Lubore then 
broke open a small metal box which was on the bed in the 
room and took therefrom receipted bills. 

“At the time that Sergeant Lubore took the book from 
the fur coat he asked me how I got this fur coat and I re¬ 
plied that I was buying it on time. I saw Sergeant Lubore 
take the book from the pocket of the coat, remove the money, 
but I did not see what he did with the money or what he did 
with the book. I did not hear Sergeant Lubore make 
62 any statement about taking this money from the book 
to the other officers present and I do not believe that 
they saw him take the money. When Sergeant Lubore 
picket up the fur-trimmed boot from the bottom of the 
closet I saw him remove the one thousand dollar bill from 
the boot but I did not see what he did with it. At this time 
he commented as to what a pretty boot it was. He did not tell 
the other officers about taking this one thousand dollar bill 
and I do not believe that the other officers saw him take it. 

“At no time did I hear Sergeant Lubore tell any Deputy 
Marshal or any police officer anything about the money he 
seized and I did not say anything to any deputy marshal or 
any police officers about seeing Sergeant Lubore take either 
the money from the book or from the fur-trimmed boot. 

“At the time this money was taken I did not know whether 
or not Seargeant Lubore had the right to take it and I was 
afraid to question him or anyone else. No deputy marshal 
or police officer struck me or threatened me in anywise. 

“I was taken into custody by the police and taken to the 
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Women’s Bureau. I was released from the Women’s Bu¬ 
reau at 3:30 P.M. the same day. When I was taken 
63 to the Women’s Bureau, the Deputy United States 
Marshal and the police permitted me to lock the room. 
When I returned to my home I was informed by one of the 
roomers in the premises who lives in the front top floor 
room, whom I know as Melvin, that while I was away two 
of the men who had arrested me had returned. One was a 
short man and the other was tall. Melvin stated that these 
two men came back and searched the place and he did not 
know how they entered. 

“I reported this for the first time today to Deputy Mar¬ 
shal McCathran and to my attorney, Mr. Curtis Mitchell. 
Mr. McCathran reported this to the United States Marshal 
and I came together with the Marshal and my attorney, Mr. 
Mitchell, to the office of the United States Attorney and 
made this statement. 

4 Vs/ Roxie A. Henry 

“Subscribed and sworn to before me this 21st dav of Feb- 
ruarv, 1949. 

“/s/ John C. Conliff, Jr., Asst. U. S. Atty.” 

• *#•*•*••• 


63 ROBERT LOUIS ROBINSON, 

a witness called by and on behalf of the defendant, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Hayes: 

Q. WTiat is your full name? A. Robert Louis Robinson. 
Q. R-o-b-i-n-s-o-n ? A. Yes, sir. 

Q. Directing your attention to June of 1949, were you 
at that time working for Mr. Taylor, the Washington City 
Editor of the Pittsburgh Courier? A. I was. 
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Q. In connection with that position, did you have occa¬ 
sion at any time to be in Mr. Conliff’s office when there was 
an affidavit taken? A. I was. 

Q. Who was present? A. Attorney Curtis P. 

64 Mitchell and Miss Roxie Henry, and Attorney John 
Conliff. 

Q. Were you present when the statement was made by 
Miss Henry? A. Yes. 

Q. And were you present at the time when it was tran¬ 
scribed by Mr. Conliff and sworn to before him? A. I was. 

Q. Did you get a copy of the affidavit that was made by 
her at that time ? A. I did. 

Q. And from whom did you get it? A. From Attorney 
Mitchell. 

Q. And Attorney Mitchell was there present at the time, 
and representing whom ? A. Mrs. Henry. 

Q. Mrs. Henry. Now, may I have that original? W r hat 
did you do with the copy you received? A. I read the copy, 
compared it with the one turned over to Mr. Conliff, and 
turned it over to Mr. Taylor, the Editor of the Washington 
Edition. 

Q. The copy you turned over to the Editor was an accu¬ 
rate and complete copy of the one that was in Mr. Conliff’s 
files ? A. Correct. 

Q. I show you this, sir, and ask you as to what that 

65 is. There are two pages. You might look at both. 
A. It is the same copy I received from Mr. Mitchell. 

Q. With respect to the matters and things that are there 
set forth, does that properly convey what Mrs. Henry said 
in your presence ? A. Correct. 

Mr. Hayes: I think you may inquire, sir. 

CROSS EXAMINATION 
By Mr. Dunn: 

Q. Mr. Robinson, the statements in this article are not 
exactly the same as the ones in the affidavit, are they? A. I 
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would have to refresh my memory now. I haven’t seen a 
copy of the paper for quite awhile. 

Q. You wrote the article from the statements made by 
Miss Henry, did you not? 

Mr. Hayes: He hasn’t testified he wrote that article. 

Mr. Dunn: This is cross-examination. I am asking. A. I 
turned the copy of the affidavit over to Mr. Taylor. 

By Mr. Dunn: 

Q. Yes. Did you write the article ? A. I did not. 

Q. You did not write this article? A. I did not. 

66 Q. You just turned a copy of the affidavit over to 
him? A. That is right. 

Q. At the time you were turning this article over to Mr. 
Taylor, did you not know Mr. Curtis Mitchell represented 
the James brothers? 

The Court: Does that make any difference ? 

Mr. Dunn: I want to know if he was representing— 

The Court: I will let him answer. 

A. As a reporter, yes; I did. 

By Mr. Dunn: 

Q. You knew Curtis Mitchell represented the James 
Brothers? A. Yes; I did. 

Q. And you knew the James brothers were awaiting trial 
for robbery? 


67 The Witness: That is right. 

By Mr. Dunn: 

Q. You did? A. Yes. 

Q. Did you know one of the James brothers was living 
with Roxie Henry? A. I did not. 

Mr. Hayes: I object. 
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The Conrt: He answered he did not. Was that your an¬ 
swer? 

The Witness: I did not at the time. 


77 Mr. Hayes: May I have the understanding, I think 
we already did, with Your Honor, what we suggest, 

even though I don’t think I formally said I was making a 
motion for a directed verdict? 

The Court: I want you to be protected on the record. 

Mr. Hayes: Your Honor indicated you would ac- 

78 cept it as such for the purpose of the record? 

The Court: Yes, sir. 

Mr. Hayes: I know the rules would require we renew it at 
the end of the entire case. 

The Court: And you are renewing it. 

Mr. Hayes: And I am renewing it at the end of our case. 
The Court: I will deny your motion without prejudice, 
and we will submit it to the jury, and you will have a full 
opportunity to go into it, and Mr. Dunn, too, if it becomes 
necessary. 


83 Mr. Dunn: I wish to make this statement: The de¬ 
fendant’s motion has now been overruled. I wish 

to make a motion for a judgment for the plaintiff, that 
Your Honor direct the jury to bring in a verdict for the 
plaintiff, the only question being the amount of damages. 
The defendant has failed to prove a defense to the com¬ 
plaint. 

Mr. Cobb: Is that your motion, Mr. Dunn? 

Mr. Dunn: Yes, sir; that is my motion. 

84 Mr. Cobb: If Your Honor please, I now ask that 
the jury be discharged, and that Your Honor decide 

the whole case. When the motion is made by the plaintiff 
and by the defendant, I think our Courts of Appeals and 
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Supreme Court are to the effect that that places the matter 
in the hands of the Judge, and the whole case is to be dis¬ 
posed of by the Judge. 

The Court: Does that go to damages? 

Mr. Cobb: Yes, Your Honor. 

The Court: I don’t know. 

Mr. Cobb: I think we can furnish the authorities very 
shortly. 

The Court: I will hear you. I will certainly give you a 
chance to enlighten me. 

So the record will be perfectly straight, we have a mo¬ 
tion on the part of the plaintiff for a judgment holding that 
on all the evidence before the Court, as a matter of law there 
is no defense, and therefore the sole question for determina¬ 
tion from the plaintiff’s point of view is the matter of 
damages. 

Does that accurately state what you are saying, Mr. 
Dunn? 

Mr. Dunn: Yes, Your Honor. 

The Court: And I further understand that the defend¬ 
ants are asking for a directed verdict in this case on 
85 the theory that the evidence here adduced does show 
this was in effect a judicial proceeding, and (2) this 
is a fair comment on matters before the District Attornev, 
and there being no showing of malice, that they are entitled 
to a verdict. 

Have I stated your position correctly? 

Mr. Hayes: I think so, Your Honor. 

• *•••••••• 

95 The Court: Just line up right there, ladies and 
gentlemen. That is all right. 

Ladies and gentlemen, in your absence, counsel and the 
Court have been dealing with matters of a legal nature. By 
virtue of agreement of counsel for the plaintiff, with the 
acquiescence of the plaintiff, himself, and counsel for the 
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defendant—and, I am sure, with the approval of their client, 
too—they have agreed this matter be determined as to the 
question of libel and the amount of damages, if any, by the 
Court. 

By virtue of that agreement, you are discharged from any 
further consideration of the case, and you may retire now 
to the jury room. 


134 The Court: Gentlemen, I previously stated that I 
felt and do find that Officer Lubore was libeled by the 
publication of the article in question, wherein there appears 
language which clearly imputes to the officer the commission 
of a crime. I feel that he is entitled to compensation, from 
the reading of the entire article involved. I do not, how¬ 
ever, feel he is entitled to punitive damages, for the reason 
that treating the article in toto, and from the testimony 
adduced, I cannot find such recklessness and wantonness on 
the part of the paper as to warrant me in assessing punitive 
damages. 

I do feel, however, in the light of all the evidence, and the 
article, and surroundings, that he should be compensated; 
and I feel, from the evidence adduced before me, this ap¬ 
pearing in a paper of general circulation, having been pub¬ 
lished and made known to other persons, some known and 
some unknown, that he should receive some compensation; 
and I believe that figure to be $1,500, and I so find. 

I will receive from you, if there be need for it, Mr. Dunn, 
after presenting it to counsel for the defendant, such find¬ 
ings of fact and order as you may deem necessary. 
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summary of argument 

1. Appellant libeled appellee. 

2. The said article was not privileged as it was not a re¬ 
port of a judicial proceeding and it was false. 

3. The article was not privileged as fair comment on a 
matter of public interest since it was false. 

4. The Court did not err in finding for appellee in the 
sum of $1500.00. 

ARGUMENT 

1. Appellant published in its newspaper an article which 
article accused appellee of the commission of a crime and 
therefore was libelous. In Washington Times Co. vs 
Downey, 26 App. D. C. 258, the Court said: 

(l) 


“In the former case in this court, Mr. Chief Justice 
Alvey, who delivered the opinion, said: “Any and all 
publications, in writing or in print, imputing to another 
crime, or disgraceful, or fraudulent, or dishonest con¬ 
duct, or which are injurious to the private character or 
credit of another, or which tend to render a party 
ridiculous or contemptible in the relations of private 
life, are libelous, and an action for damages is main¬ 
tainable against the writer and publisher, unless the 
publication is embraced within that class of communica¬ 
tions which are termed privileged communications, or 
unless the libeler can prove the truth of the libel.” 
Washington Gaslight Co. v. Lansden, 9 App. D. C. 508, 
530. See also Bailey v. Holland, 7 App. D. C. 184,189, 
and cases there cited.” 

It is no defense to an action for libel that the information 
from which a false and libelous publication was made was 
derived from another and the name of the informer is 
stated. The Court said in Times Publishing Co. v. Carlyle 
94 Fed. 762-767: 

“The fact that the information from which a false and 
libelous publication was made was derived from an¬ 
other, who made or repeated the charge it contained, 
and that the name of the informant was stated in the 
libel, is no justification for its publication.” 

The same is true if a newspaper published an article 
which it copied from another newspaper. See McDonald vs 
Woodruff Fed. #8770 2 Dill 244. 

2. The appellant did not plead or prove the truth of its 
said charge, and therefore it is deemed to be false. As 
appellee was charged with the crime of grand larceny, the 
article was libelous per se. The question before the Court 
is, “Is the article privileged”. A citizen should notify the 
police or District Attorney when they suspect that a crime 
has been committed and if they are acting in good faith, 
their complaint is privileged. But in this case appellant 
did not complain or advise the District Attorney that a 
crime had been committed. Roxie Henry made the com¬ 
plaint. As to her there was privilege. But appellant 
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made no charges to the District Attorney and cannot avail 
itself of any defense which Roxie Henry might have used. 
In Washington Times vs Bonner, 66 App. D.C. 280-)284, 
the Conrt said: 

“The law recognizes, under certain circumstances, a 
privilege, in the absence of malice, i.e., a qualified privi¬ 
lege, to make defamatory statements against another 
even if false. Thus the statement of a master as to 
the character of a servant, made in good faith in answer 
to an inquiry by one contemplating employment of the 
servant, is privileged though untrue. Solow v. General 
Motors Truck Co. (C.C.A.) 64 F.(2d) 105, certiorari 
denied 290 U.S. 629,54 S.Ct. 48,78 L.Ed. 547. Likewise 
a charge of misconduct may be made with impunity to 
a proper official, if made in good faith, although it turns 
out to be false. Newell, Slander and libel (4th Ed.) 
§§ 421,422, pp. 445-448. Conceivably, therefore ? if Mrs. 
Ward acted without malice, the charges against the 
plaintiff and Griffith filed by her with the Secretary of 
the Interior, the Attorney General and the President, 
were privileged, regardless of their truth. But Mrs. 
Ward is not a party to the case, and the defendant 
cannot stand directly upon a defense possibly available 
to her. Neither can the defendant in its own right avail 
itself of the qualified privilege mentioned. It made no 
charge to an official. ” 

A complaint made to a District Attorney or police officer 
and the hearing had by the District Attorney or police 
officer is not a judicial proceeding. In Washington Times 
Co. vs Bonner 66 App. D.C. 280-284, the Court said: 

“Another qualified privilege recognized by the law is 
the privilege to publish reports of judicial proceedings, 
even though such proceedings contain false defamatory 
statements. Kimball v. Post Publishing Co., 199 Mass. 
248,85 N.E. 103,19 L.R.A. (N.S.) 862,127 Am. StRep. 
492. Defendant cites no authority, and we know of 
none, extending this privilege to proceedings before an 
executive department or officer.’’ 

FOOTNOTE 2 : “By the weight of authority the 
qualified privilege to publish reports of judicial pro¬ 
ceedings does not arise until there has been official ac- 
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tion by the magistrate or court in question. Cowley v. 
Pulsifer, 137 Mass. 392, 50 Am.Rep. 318, is representa¬ 
tive of this viewpoint. The basis of the privilege, 
according to the majority rule, is the need of the public 
to know what its courts do, and therefore it is said that 
there is no justification for the report of the mere filing 
of papers or charges and that the privilege arises only 
when they are actually brought to the attention of the 
judicial officer and some action or hearing is had there¬ 
on. Newell, Slander and Libel (4th Ed.) 450, pp. 487, 
488. This limitation upon the privilege to report the 
contents of a complaint, has however, been rejected in 
New York and ignored in Pennsylvania. Campbell v. 
New York Evening Post, 245 N.Y. 320, 157 N.E. 153, 
52 A.L.R. 1432; Mengel v. Reading Eagle Co., 241 Pa. 
367, 88 A. 660. We do not decide whether the majority 
or minority rule should be followed in the District of 
Columbia.” 

In Williams vs Black 124 N.W. 728, 24 S.D. 501, the Court 
said: 

“ While the publisher of a newspaper may publish a 
fair and impartial report of judicial proceedings had 
in a court, mere private investigations by officers or 
the public authorities confers no such right upon the 
publisher of a newspaper than upon private indi¬ 
viduals. ’ ’ 

In Billett vs Times 107 La. 751-760 the Court said: 

“ There would have been no privilege, whether abso¬ 
lute or conditional, even if defendant had confined 
itself to the publication of the reports as made by the 
corporal of police and the detectives, and as entered 
upon the books kept by the superintendent of police or 
chief of detectives for that purpose, since neither com¬ 
mon convenience nor the interests of society require 
that the opinions, suspicions and deductions of police 
and detective officers, whether reported in writings to 
their superior officers, or through the telephone to the 
newspapers, should be published to the world. Such 
reports are in no sense judicial proceedings and their 
publications is entitled to no greater privilege than 
that of reports emanating from private individuals.” 
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In Byers vs Meridian Printing Co. 84 Ohio State 408- 
417-419 a reporter went to the justice of the peace and 
asked if a warrant had been issued for the arrest of plain¬ 
tiff. The reporter examined the files and saw the affidavit 
charging the plaintiff with perjury, and found a warrant 
for the arrest of plaintiff signed by the justice of the peace. 
The Court said: 

“But in this case (Cincinatti vs Timberlake 10 Ohio 
State 549) there is no claim that the charge against 
plaintiff below was, in fact, true. The defense rests 
wholly upon the claim of privilege. And if the pub¬ 
lisher of a newspaper may * * * without responsibility, 
publish the details of every criminal charge before a 
police officer, however groundless, and whether em¬ 
anating from the mistake or malice of a third party, 
then must private character be, indeed, imperfectly 
protected. If pleadings and other documents can be 
published to the world by anyone who gets access to 
them, no more effectual way of doing malicious mis¬ 
chief could be devised than filing papers containing 
false and scurrilous charges, and getting them printed 
as news. * * * The law has never authorized any 
such mischief. * * * Park vs Free Press 72 Mich. 560- 
568 American Pub. vs Gamble 115 Tenn. 663 Cowley 
vs. Pulcifer 137 Mass. 392.’ * 

3. The article published by appellant was not privileged 
as fair comment on a matter of public interest as it con¬ 
tained a misstatement of fact. In other words the article 
was false. In Washington Times Co. vs Bonner 66 App. 
D.C. 280-285, the Court said: 

“The law recognizes also, as a defense in defamation 
actions, a right of fair comment upon matters of public 
interest. There is a division of authority, however, 
upon this subject. The courts in a few states hold that 
the right of fair comment on matters of public interest 
extends, in the absence of malice, to misstatements of 
fact. * • • But the great weight of authority in the 
state courts, and the rule in the Federal courts, is to 
the contrary—that the right of fair comment does not 
extend to misstatements of fact. More than a score of 
the state courts take this view. See L.R.A. 1918E, pp. 
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54 et seq. The leading case in the state courts for the 
majority view is Burt v. Advertiser Newspaper Co., 
154 Mass. 238, 28 N.E. 1, 13 L.R.A. 97. There the de¬ 
fendant’s newspaper articles charged the plaintiff with 
fraud in the conduct of his duties at the New York 
Custom House. The trial Court had ruled that the 
publication was not privileged if the statements made 
therein were false, however reasonable the defendant’s 
belief in their truth. This view the Supreme Judicial 
Court of Massachusetts held correct. # * * If one 
private citizen wrote to another that a high official had 
taken a bribe, no one would think good faith a sufficient 
answer to an action. He stands no better, certainly, 
when he publishes his writing to the world through a 
newspaper, and the newspaper itself stands no better 
than the writer.” (154 Mass. 238, at pages 242, 243, 
28 N.E. 1, 4, 13 L.R.Jl 97. • * # In the Federal Courts 
the leading case is Post Pub. Co. vs Hallam (C.C.A.) 
59 F. 530. In that case a newspaper article published 
by the defendant insinuated that the plaintiff, a candi¬ 
date for public office, had received a money considera¬ 
tion for using his influence to procure the nomination 
of his rival. * * * But, if the privilege is to extend to 
cases like that at bar, then a man who offers himself 
as a candidate must submit uncomplainingly to the loss 
of his reputation, not with a single person or a small 
class of persons, but with every member of the public, 
whenever an untrue charge of disgraceful conduct is 
made against him, if only his accuser honestly believes 
the charge upon reasonable ground. We think that not 
only is such a sacrifice not required of every one who 
consents to become a candidate for office, but that to 
sanction such a doctrine would do the public more 
harm than good. * * * We are aware that public officers 
and candidates for public office are often corrupt, when 
it is impossible to make legal proof thereof, and of 
course it would be well if the public could be given to 
know, in such a case, what lies hidden by concealment 
and perjury from judicial investigation. But the dan¬ 
ger that honorable and worthy men may be driven from 
politics and public service by allowing too great lati¬ 
tude in attacks upon their characters outweighs any 
benefit that might occasionally accrue to the public 
from charges of corruption that are true in fact, but 
are incapable of legal proof. The freedom of the press 



7 


is not in danger from the enforcement of the rule we 
uphold.’’ 

In Russell vs Washington Post Co. 31 App. D.C. 277-282 
the Court said: 

“The remaining assigned errors that we need notice 
relate to the defense, which, as stated by counsel for 
appellee, was that “the words, the editorial article, 
were privileged by reason of the said words (editorial 
article) being fair and bona fide comment”. • • • We 
think the defense of privilege is not applicable to the 
article published by the defendant. The article is 
unquestionably libelous per se. Washington Times 
Co. v Downey, 26 App. D.C. 263. • • * The Rule is 
well established by high authority that “charges im¬ 
puting a criminal offense, or moral delinquency to a 
public officer, cannot, if false, be privileged, though 
made in good faith, and this though the charge relates 
to an act of the officer in the discharge of his official 
duties,” and that, “while any citizen has the right to 
publish to the general public a fair comment and criti¬ 
cism on matters of public concern, he will not, as a 
general rule, be protected if he goes further and pub¬ 
lishes false statements of a defamatory character.” 
18 Am. & Eng. Enc. Law, 2d ed. p. 1041, and cases there 
cited. • • • Fitzpatrick v. Daily States Pub.'Co. 48 
La. Ann. 1116, 20 So. 173. This was an action to 
recover damages for publishing an article falsely 
accusing plaintiff of corruption in his relation to the 
municipal government. The facts there were not un¬ 
like those in the case at bar. The communication was 
held not to be privileged. The court said: “Having 
been at the pains to closely scrutinize all the authorities 
and text writers, both ancient and modern, we find them 
consistent and uniform to the effect that the publication 
of statements selected from other journals that are 
injurious to the reputation or character of private 
individuals or public officials; or editorial articles fa¬ 
vorably commenting thereon, if false in fact, are libel¬ 
ous and defamatory and are presumed to be malicious, 
and, therefore, actionable. • • * In Benton v. State, 59 
N.J.L. 551, 36 Atl. 1041, defendants were convicted of 
criminal libel in publishing an article falsely charging 
a police officer with extortion in purposely swelling the 
amount of a prisoner’s fine, collecting it out of pnson- 
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er’s family to procure his discharge, and pocketing the 
difference. Defendants contended the communication 
was privileged, and that it was, therefore, necessary 
for the prosecution to show actual malice. This de¬ 
fense, it was held, could not be made to the article 
complained of. * * * In considering a publication by a 
newspaper of an article intimating that plaintiff was 
guilty of murder, Justice Holmes said: “And it equally 
is settled that the privilege of comment and criticism 
on matters of public interest, which a possible murder 
may be assumed to be for the purposes of decision, does 
not extend to false statements.” Haynes v. Clinton 
Printing Co. 169 Mass. 512, 48 N.E. 275. * * # 

In Dupont vs Nashville 13 Fed. 2nd 186 the Court said: 

“A publication in a newspaper of false matter is not 
privileged because made in good faith as a matter of 
news.” 

4. There is no doubt but what appellee can recover for 
mental pain and suffering. This court said in Washington 
Times Co. vs. Downey 26 U.S. App. D.C. 262: 

“The general proposition that mental suffering shown 
to be the natural and direct result of defamatory words 
spoken or published in writing or print constitutes an 
element of recoverable damages seems to be supported 
by the great weight of authority. Markham v. Russell, 
12 Allen, 573, 90 Am. Dec. 169; Marble v. Chapin, 132 
Mass. 225, 226.” 

This Court further said in Washington Post Co. vs Wells, 
27 U.S. Ap. D.C. 495-499: 

“A man has sunk very low in the social scale when such 
a statement as that made about the appellee will not to 
some extent disgrace or degrade him and injure his 
reputation. That the jury thought such injury was 
slight is quite apparent. Such statements falsely made 
of most people would inflict an injury not measurable 
in dollars and cents”. 


The Trial Judge gave this matter a great deal of thought 
and attention. He estimated the damages sustained as best 
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he could. If criticism were to be made of his finding, it 
must be said that he erred on the conservative side and did 
not allow’ appellee sufficient damages. 

The case of Gandia v. Pettingill, 222 U.S. 452, 56 L.Ed. 
267 cited by appellant is not in point. The publication was 
not libelous per se and malice had to be shown. 

Ashford v. Evening Star Newspaper Company, 41 D.C. 
cited by appellant is not in point. Here the facts were true 
and malice had to be showm. 

The judgment of the lower court should be affirmed. 

Respectfully submitted, 


Melton Dunn 
505 Colorado Bldg. 
Attorney for Appellee 





